SENTENCING: AN ADVOCACY PERSPECTIVE 

Sentencing is about persuasion 
· Show interest in your client's case and sound persuaded of it yourself. 

· Paint a picture of your client, and how your client is different from all the other people who will appear in court that day.

· Use the tools of persuasion, such as modulation of speed, tone, and emphasis. 

· Make eye contact with the Bench.

· Your sentencing submissions should have direction, taking the judicial officer to where you want to go in terms of sentence. 

· Be focused on what you want to achieve for your client. Discard irrelevant points. 

· Always make submissions on what you consider is the appropriate type of penalty in the matter.

Preparation 

· Be aware of applicable maximum penalties/jurisdictional limits.

· Be aware of applicable sentencing principles, tariffs or guideline judgments, and why they may/may not be applicable in your case.

· Be aware of how the Evidence Act applies. Section 4(2) Evidence Act states that the Evidence Act does not apply to sentence proceedings, unless a court directs otherwise.  

· Use written submissions/outlines of submissions where appropriate (see the annexure to this paper for an example of an outline of submissions). 

· Be prepared to argue the appropriateness of the type of penalty that you are seeking for your client. 

· As a measure of your preparation for your plea, you should be able to encapsulate in four or five propositions why your client should receive the type of penalty you are asking for.  

The plea

· Know what matters require proof, and how thy can be proved (e.g. through the tender of relevant documents such as references, urinalysis certificates, Part 10A documents). 

· Note aggravating and mitigating factors (s 21A Crimes (Sentencing Procedure) Act).

· Address the weaknesses in your case, and then move on to your stronger points. 

· Closely examine your client's record. If they have no record, be aware of the relevance of prior record/prior good character (R v Ryan [2001] HCA 21). If your client does have a record, examine the record for offences of a similar kind, for periods where there are no offences, and for when previous bonds or parole have been complied with. 

· Be aware of any periods in custody attributable to the offence(s) for sentence. 

The different aspects to be covered in a plea in mitigation

· Use head noting to distinguish the different aspects covered in the plea. 

· A suggested order for matters to be covered in a plea is:

1. The Objective aspects of the offence 

2. Your client's subjective background

3. The plea of guilty (if relevant)

4. Specifically applicable sentencing principles

5. Your client's prospects for the future

6. The type of penalty that you are submitting is appropriate 

· It is always useful to indicate at the outset of your submissions what type of penalty you are seeking for your client.

· Always address the objective seriousness of the offence, including: 

1. Why the offence occurred and the possibility of further offending.

2. Where in the range of offences of that type the particular offence falls. 

3. The level of planning or impulsiveness involved in the offence.

· Be aware of the factual basis of sentencing (R v Olbrich (1999) 199 CLR 270 and R v Weininger [2003] HCA 14). Address factual disputes.

· Never start a plea with "The defendant is x years old. S/he lives with ..." 

Being an advocate

· Take every opportunity to look at other advocates appearing in court. 

· Assess your performance after each court appearance - learn from each time you go to court. 

· Be aware of your ethical duties. 

